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CFE is a registered PBO, a non-profit 

body dedicated to defending and 

expanding the right to free expression 

for all in Southern Africa.

We are independent and fiercely non-

partisan.
(Par 3-5 of our submission)



David Irving
Anti-Semite and Holocaust denier
(Par 37)



The Weekly Mail
Banned, prosecuted 
1989
(Par 36)



CFE abhors hate speech and welcomes 

appropriate measures to prevent and 

counter it

BUT

We do not believe it is productive or 

effective to criminalise hate speech



Why we shouldn’t criminalise

hate speech

• The apartheid regime was infamous for criminalising speech – and 
it had the opposite effect of what they intended. (Par 36)

• Experience around the world – such as the banning of Nazi 
propaganda in German – shows that criminalisation often gives 
those who are prosecuted fame, attention and celebrity status. (Par 

37)

• Criminalising speech will force it underground and encourage it 
spreading illegally.



Why we shouldn’t criminalise hate speech - cont

• There are already less restrictive means to deal effectively with hate speech in 
our law:

• Equality Act (Qwelane case)

• Crimen injuria (Penny Sparrow case; S vs Pistorius; etc)

• Incitement (EFF case)

• Assault

(Pars 38-51)

• These existing laws will be bolstered by clause 3 of the Bill, which will deem such 
crimes and their punishment as more serious if they are motivated by hate – a 
move which we support.

(Pars 52-52)



We therefore argue that the offences in clause 4 are 
not necessary to curb hate speech and should be 
scrapped.

But if not scrapped, then they should target only the 
most extreme expressions of hate speech, namely 
those the Constitution deems unworthy of protection.



Other serious flaws in the Bill

• The criminal prohibitions target such a wide spectrum of speech that they would 
not stand constitutional scrutiny. This may be appropriate in the Equality Act, 
which is geared towards restorative justice, but not in a law that threatens prison.

(Pars 57-61)

• The Bill imposes liability for hate speech without the accused having a guilty 
mind. Clause 4(2)(c) appears to require intention to publish, but not intention to 
cause harm. This goes against core principles of our criminal law.

(Pars 62-71)



Other serious flaws in the Bill

• The offence for sharing [4(1)(c)] and distributing [4(1)(c)] is too broad. One can be 
prosecuted even if one shares hate speech in order to expose it (as in the Penny 
Sparrow and Adam Catzavelos cases, both of whom were exposed by others who 
shared their racist material).

(Pars 76-83))

• S4(2)(c) makes an exception for the publication of any information, commentary , 
advertisement or notice “in accordance with Section 16 (1) of the Constitution. 
This is circular: it is in accordance with the Constitution if it is in accordance with 
the Constitution.

(Pars 84-87)



Conclusion

We welcome clause 3 of the Bill, which makes hatred 
an aggravating factor for any crime.

We submit that clause 4 is already adequately dealt 
with in other civil and criminal laws. 

For all these reasons, we believe the Bill in its present 
form will not pass the constitutional test.



Thank you.


